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Introduction

Droughts and related crop failures are big news all over the
world. In Asia (e.g., India, Pakistan),Africa (e.g., Lesotho,
Zimbabwe), Europe (e.g., Russia, Spain and Portugal) and the
Americas (e.g., Brazil, Argentina, United States), farmers
and consumers are confronting the devastating effects of
prolonged water shortages, along with the very real possi-
bility that this kind of situation could be the new normal
as the climate changes. This unfolding disaster has led to
renewed efforts to find solutions to the water crisis, both in
terms of increasing supply and decreasing demand.

In addition to technical interventions such as desalina-
tion, there has been increasing emphasis on demand-based
approaches as a means to address water scarcity. For the most
part, these efforts have emphasized market mechanisms,
including “water banking” and water trading, to allocate
water among competing demands and facilitate the transfer
of water from low-valued to higher-valued uses.

Market based mechanisms to
address water scarcity

Water trading and water banking are amongst the market-based
mechanisms that help transfer water from one use to another,
or from one user to another, and are seen as a way to address
water scarcity.

Water trading is the process of buying and selling water rights
(which are permanent access entitlements), or water allocation
entitlements (which are seasonal and temporary). Both involve
transfer of water from one agricultural water user to another,
or from agricultural sector to other higher valued sectors and
uses—including meeting the needs of industry, tourism and
urban growth.

The term “water banking” is normally used in two senses. First,
and in more recent times, it describes a number of water-
management strategies that include multi-party agreements
where one party stores or “banks” water for themselves or for
third parties, for a payment, using recharge basins or injec-
tion wells.! This is distinct from the other sense in which it has
been used, where the water bank is an intermediary (or broker)
bringing together buyers and sellers, acting simply as an insti-
tutional mechanism that facilitates the legal transfer and market
exchange of various types of surface, groundwater and storage
entitlements.? In this latter role, the purpose of a water bank

is “to facilitate the transfer of water from low-valued to higher-
valued uses by bringing buyers and sellers together.”

Thisapproachisgaining groundas climate uncertainties grow
and scarcity conditions give rise to the idea of water primarily
as an economic good. For example, it is the basis for proposals
led by the Water Resources Group 2030, a potentially powerful
actor seeking to influence water policy with the support of
the World Economic Forum and the World Banks’ Interna-
tional Finance Corporation, as is clear from Charting our water
futures, a report prepared by McKinsey & Company for Water
Resources Group 2030.4 In this framework, it is presumed

that market pricing of freshwater would help reduce waste
and pollution and reallocate its use to the most productive
and efficient users. However, in developing countries such
advocacy often results in national water sector reforms that
favor the transfer of water away from subsistence livelihood
activities, either to higher priced commodity crops or to other
higher-valued uses—including meeting the needs of industry,
tourism and urban growth.

Global Water governance,
McKinsey & Company and Water
Resources group 2030

Water Resources Group 2030 was launched in 2008 by World
Economic Forum’s water initiative, a consortium led by businesses
such as Nestle. It is also funded by a handful of governments such
as Switzerland (home to Nestle), and the World Bank Group.®

The 215t century has seen the clear emergence of a corporate-
driven global governance regime that drives the investment
decisions in a number of areas hitherto considered state respon-
sibility, including food, water and agriculture. It has been pointed
out elsewhere that a “few powerful and well-connected consul-
tancy firms such as McKinsey & Company serve as 'brokers' for
this regime by facilitating consensus about the contours of the
new development paradigm and then promoting it across the
globe.” In October 2011, the World Bank Group's International
Finance Corporation (IFC), reported that it was "undertaking

the effort to establish a new WRG entity with an initial mandate
to drive country water sector transformation programs over a
five-year horizon supported by an estimated US$75-100 million
trust fund facility."” In early 2012, WRG 2030 moved to its new
home at IFC.8 Over the last few years it has influenced water
policy in at least five countries: India, Jordan, Mexico, Mongolia
and South Africa through sectoral reforms that promote transfer
of water from low-value to high-value uses.®

While market-based water transfers have been taking place
since the early 1980s, over the last decade, the number (and
volume) of water transfers either in the same sector—agri-
culture—or from irrigation to other sectors such as urban
use, have increased. In fact water transfers are expected to
increase manifold in the future, along with the anticipated
associated negative impacts.”® In examining the relevance of
water trading as a primary policy option for addressing water
scarcity as it impacts people and ecosystems, it is important
to consider not only the optimistic promises of market plan-
ners, but the concrete evidence on the effectiveness of water
governance regimes. There are important lessons from the
experiences in the western United States and southeastern
Australia, both regions in which sophisticated institutional
frameworks have been developed that recognize water as a
limited resource and an economic good, and which facilitate
the reallocation of water through market mechanisms such
as water trading (see side bar) to “so-called” economically
efficient uses.
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Mostresearch thatfocuses on water trading continues to accept
thelogic of maximizing economicgainsby increasing wateruse
efficiency through trading especially in times of scarcity, and
explores how to increase the benefits of water trading while
reducing the negative impacts.”* Water trading is perceived as
ameans of addressing failures in water governance.

While itis true that under conditions of scarcity water trading

can benefit those participating in the transactions, such

trading often results in third-party effects—adverse impacts

on other groups such as indigenous groups and those directly

dependent on the environment for non-commercial benefits—
that would not happen in the absence of trading. Third-party

effects also include reductions in water needed for ecosystem

sustenance, also known as environmental flows, increased

salinity and pollution levels, as well as resultant negative

effects on floral and faunal biodiversity.

The arguments made in this paper build on research which
suggests that while market mechanisms, when situated in an
appropriate institutional context, “may help reallocate water
to ecosystem protection and priority uses” they “do not solve
problems such as poor management, existing over-allocation,
or failing water governance.”? These include fundamental
problems such as not recognizing the direct hydrologic
connectivity between groundwater and surface waters and
the resultant legal divide. Here an attempt is made to suggest
that water markets often exacerbate the failures in water
governance. Third-party effects are only the most evident
symptom of this problem.

Moreover, examining the benefits for only two parties to a
transaction ignores the reality thatin mostjurisdictions, water
has been considered a commons or public good for centuries. It
is contrary to this legal heritage to not examine all benefits
and effects or impacts. For example, in the United States,
certain bodies of navigable water are subject to the public trust
doctrine, or, they are held in trust as is the case in Canada to
protect the public uses for which nature intended them.” Over
thelast few decades, public trust doctrine hasbeen extended to
non-navigable waters, as well as other public resources.™

This paper is based on a holistic framework that considers
water as a commons (see side bar). The “Public Trust Doctrine”
provides a legal framework for understanding and applying
this notion of the commons as resources belonging to the
public realm. “Similar to any legal trust, the public trust
doctrine hasthree primary components: the trustee, the trust
principal, and the beneficiaries of the trust. In the public trust
framework, the state is the trustee, which manages specific
natural resources—the trust principal—for the benefit of the
current and future generations—the beneficiaries.”” The public
trust doctrine can be understood as constitutive of protecting

Water commons and public
trust doctrine

The concept of water commons is used here in the sense that,
as a resource that is essential for life itself and as a resource for
which there is no substitute, water is an inheritance shared by all
living beings. This concept of commons informs the Justinian
law of things in sixth century. It said “the following things are by
natural law common to all—the air, running water, the sea and

consequently the sea shore."*

Public Trust Doctrine has its origins in this Justinian law and
English Common law. It has “three primary components: the
trustee, the trust principal, and the beneficiaries of the trust.

In the public trust framework, the state is the trustee, which
manages specific natural resources—the trust principal—for the
benefit of the current and future generations—the beneficia-
ries."t® The public trust doctrine can be understood as constitu-
tive of protecting both the public use and the public interest.

both the public use and the public interest: the former in the
contextofhavingaccesstothe commonsfor currentgenerations,
while the latter in the context of conserving the commons in
the interest of current and future generations [of all beings]. The
challenge we have in this 21st century is finding the balance:
to ensuring that public use is not at the cost of the public interest
or for that matter vice versa; neither of these should result in
violation of basic human rights.

Professor Joseph Sax, who with his path-breaking work

proposed public trust doctrine as a key component of environ-
mental law, suggested that the “central idea of the public trust

is preventing the destabilizing disappointment of expectations

held in commonbut without formal recognition.”®*In thatsense,
a public trust doctrine—or public trust principles—might be an

important tool in developing solutions to the water governance

concerns that have been plaguing us for awhile.”

The paper concludes by suggesting that the national water
sector reforms underway in many countries consider the
hidden costs of existing market-based approaches and instead
advance the notion of water as a commons, available first and
foremost for public purposes (including the realization of
right to water and right to food) so that allocation of water is
not based on commodification and economic efficiency alone.

Water Trading in southeastern
Australia's Murray—Darling Basin

As of 2005-2006, the Murray-Darling Basin (MDB), which
drains about 14 percent of Australian land mass, accounted
for about 65 percent of Australia's irrigated land and about 66
percent of its agricultural water use.” Following the Water
Reform Framework (1994), which created a national-level
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legal framework, based on the view of water as a commodity
and accompanied by institutional reform, a flourishing water
market developed in the region.
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As in many other British colonies, through the first half of
20th century, water was governed in most parts of Australia
under riparian law, which has its origin in English common law.
Riparian doctrine allows any landholder access to any adjacent
water source for reasonable water use (as long as it does not
impact the reasonable water use of another adjacent riparian
landholder). Under this law, the riparian landholders could use
water for all ordinary and domestic purposes, provided the
quality of water downstream was not negatively impacted.
However, as a dry continent which faces highly variable rain-
fall patterns and fluctuating river flows, the new colony had to
initiate infrastructure development projects as well as intro-
duce several institutional changes, especially in the south-
eastern states of Australia where the MDB lies. As early as 1896,
the state of New South Wales (NSW) limited riparian rights by
vesting all aspects of terrestrial flow of water in the crown.”

In the years following World War II, water consumption

increased steadily and extensive investment in infrastructure

development made the MDB one of the most important agri-
cultural regions of the country. The problems associated with

intensive irrigation for commodity crop production, especially

in an arid and saline environment, became acute during the

severedroughtin1967—-68. Salinity increases not only resulted

inreduced crop yields and a damaged aquatic environment but

also in corrosion of equipment used in industries.

By this period, Australian states had developed an admin-
istrative arrangement whose key features included statu-
tory riparian rights for certain uses, allocated water rights
for regulated water sources and licenses/permits for with-
drawing water from unregulated water sources. Together
these were sometimes referred to as "water entitlements."*
While states adopted highly varied policies regarding water
entitlements and water allocations, in all states water was
considered a public good. Allocations were made on the basis
of a licensing system: potential water users applied to state
agencies for licenses (issued on the basis of irrigable land,
crops cultivated) for irrigating the land, which were tied to
the land on which water was used.?® Until the 1960s, these
entitlements were mostly free.*

Much of this water was used for export-oriented industrial
agriculture, with its accompanying externalities such as
water pollution. The early 1980s saw a number of amendments
that somewhat increased the environmental responsibilities
of the Murray River Commission, but other changes in early
1990s transformed the nature of water rights in Australia,
and paved the way for its water market.

Around the same time in the early 1990s, the Council of
Australian Governments (COAG), through its National
Competition Policy (NCP), introduced market-based reforms
in almostall parts of Australian economy, including the water
sector.” The Water Reform Framework (WRF) of 1994 was
certainly influenced by the continent’s arid water economy,
but more importantly it was influenced by the global trend to
search for market based solutions.

The WRF introduced a number of institutional changes,
including the creation of tradable water licenses (clearly
defined in terms of quantity, quality, ownership, transfer-
ability, etc.) separate from land titles. This was done in an
attempt to increase the efficiency of water markets that were
already operational in some regions. The licenses were further
separated in terms of entitlements (a permanent share in the
water system) and allocation (seasonally/annually deter-
mined share) for improving the efficiency of water trade.

The WRF was followed by Australia’s current strategy for
national water reform: the National Water Initiative (NWI),
an Intergovernmental Agreement, signed on to by most
states in 2004.”” The strategy goes beyond the separation of
water access right from land title. It includes further unbun-
dling of the water rights that “may contain a combination of
water access entitlements; water supply works rights and
water use rights.””® Once these water access rights are fully
unbundled into separate property rights and instruments for
each component of the water access right, a water user needs
to establish a number of specific water rights (such as "water
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works approval" and "water use right" to create an infra-
structure) to access water. The costs of full implementation,
including titling costs of these property rights and instru-
ments (for each component of the water access right) are not
yet clear.” The future implications of these developments,
such as possible speculation from outside investors, are not
clear either, as these are still being operationalized.

Most of the water trading (that currently involves trading in

water access entitlement, water allocation right and associ-
ated water transfers) takes place in and around the Murray—
Darling Basin. The southern MDB, comprising 13 distinct

water trading zones accounts for 9o percent of water trading

in Australia® As a result of the institutional reforms under

the WRF (1994), waterallocation trading in the southern MDB

grew from 537442 ML to 763894 ML, an increase of 42 percent
(though with large seasonal fluctuations) in the period

between 1998-99 and 2007-08.3' The increase in volume

of water traded was even more dramatic. In 1998—99 only 6

percent of the total water available for consumptive use was

traded; it increased to 24 percent by 2007-083* By 2007-08, a

quarter of the total water available for consumptive use in the

southern MDB was traded.

The water in the northern MDB as well as in areas outside
the MDB in the states of Victoria, New South Wales (NSW)
and Queensland account for a small share of water trading;
water markets are least developed in the states outside MDB
(Northern Territory, Western Australia and Tasmania). To a

great extent this has been ascribed to the higher hydrologic
connectivity in the southern MDB. Such transactional costs
associated with water trading are often ignored in the effi-
ciency calculations that are put forward by advocates of water
trading. Despite the presence of a nationally organized water
trading regime, in the absence of infrastructure connecting
these locations, water trading cannot take place.

The experiences of water trading in Australia, and in partic-
ular in New South Wales (southern MDB) have been studied

extensively by scholars. Many have identified water trading

as an effective mechanism in encouraging water conservation,
especially in times of scarcity. Moreover, several reports recog-
nize that water trading helped allocate the water for economi-
cally productive activities during the drought period in the last

decade. However, they are not as convinced about its useful-
ness as a management tool when there is no water constraint.

Moreover, in the Australian context where allocation is not
accompanied by mandatory return flows to the environment,
water saving measures often have negative environmental
implications. The water conservation techniques are under-
taken not to help ensure environmental flows though, but
to create an asset for the market. In fact, reports last year
suggest that the "flawed water trading systems are choking
[Australia’s] mighty rivers to death."
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Feedback on a Draft Blueprint for Water Reform in Western Australia,
by an association of local agricultural water users and family
farmers questioning the water reforms, argues that the new
water reform law does not leave space for communities to
opt out of the proposed government plans and manage their
resources by themselves 34 The campaign questions the expec-
tation that the costs of conveyance facilities for water trans-
fers are to be borne by the public while the benefits accrue to
those engaged in water trading. To them, this process appears
to be a private appropriation of public resources.

Last but not the least, indigenous water rights have not been
resolved in either the WRF or NWI. Native titles are non-
tradable rights, but these native titles have been limited so
thatthey cannot pose a threat to tradable rights. As a paper by
Virginia Falk, a well-known advocate of native rights argued
that the NWI “clearly isolates Indigenous rights into a non-
threatening set of 'Actions’ that allow the historic status quo
of other stakeholder rights to continue unabated.” Moreover,
“One of the outstanding social and legal issues faced by Indig-
enous peoples in Australia under native title is the right to
veto mining. The pivotal issue with native title claimants and
holders is that Indigenous peoples do not have the legal right
to veto resource development.” Native title claimants and
native title holders find themselves “forced into the negotia-
tion process by mining companies [...]."s

It would be instructive for Australian water policy and law
makers to look at the public trust doctrine as a way to deal
with these unresolved issues—a byproduct of the failures of
past water governance regimes. So far, despite its laws being
rooted in English Common law, Australia has not embraced
the public trust doctrine. Murchison (1994, cited in Barresi,
2012) who surveyed the few Australian public trust doctrine
cases, describes "the public trust doctrine [...] as 'a "sleeping"
doctrine, that is, a principle in need of specific articulation
and recognition by the courts." However as Bonyhady (1995,
cited in Barresi 2012 ) has pointed out, even in Australia there
are precedents which “provide reasons for concluding that the
public trust doctrine is more deeply rooted in Australian law
than the conventional wisdom suggests.”s’

Water Trading in the

western United States

The western United States was an early developer of the idea
of the water market as we know it. Like Australia, the region
is mostly arid, but supplies much of the food that the U.S. eats.
Here, irrigation accounts for 74 percent of water withdrawals
compared to the national irrigation water use of 40 percent.®®

The U.S. does not have an overarching national legal frame-
work for its water governance. The allocation of the water
for different uses is determined primarily by the state laws
governing property rights3 In fact the 10oth meridian is
often described as the water divide in the U.S.
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To its west, with the exception of some Pacific states such as

Washington and Oregon, all other states share an arid climate,
and farming is impossible without irrigation. Midwestern

and eastern states, on the other hand, generally have enough

rainfall to sustain agriculture without extensive water infra-
structures that is familiar to western United States. These

differences have given rise to different sets of water laws in

the United States.*

The norm in the eastern states is riparian law, which allows
any landholder access to any adjacent water source for
reasonable water use (as long as it does not impact the reason-
able water use of another adjacent riparian landholder). This
system has now been modified to one where water with-
drawals are regulated to take care of statewide projected
needs: riparian land owners are required to get permits from
state water agency for their water use. In some states non-
riparian land owners may also be issued such permits.# In
addition, riparian landowners are not allowed to transfer
water out of the watershed. While riparian law favors the
landholding class, it has the potential to be amenable to the
idea of water commons.
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In the western states, a different water law evolved in
response to the needs of the new settlers. Developments such
as mining and commodity crop production required secure
water-rights in an arid economy, even when the settlers did
not have access to a water source adjacent to their mining/
farm operations. As in the case of the mining rights preva-
lent there, prior appropriation law (first in time, first in right)
evolved to recognize the water rights of the first person
(“senior appropriator”) to claim the water, provided it is put
for ‘beneficial use’ (a clause that primarily covered commer-
cial, agricultural, domestic, industrial use). Several states in
the west use a combination of these two in managing their
surface waters. In many states, groundwater too is governed
by prior appropriation law.+

From a policy perspective, it may be helpful for us to iden-
tify the main difference between riparian rights on the one
hand and prior appropriation rights on the other in terms of
the sub-rights within each. Schlager and Ostrom (1992) have
identified five property rights as most relevant for concep-
tualizing the use of common-pool resources. These are: the
rights of access (the right to enter a defined physical area
and enjoy non-subtractive benefits), withdrawal (the right
to obtain resource units or products of a resource system ),
management (the right to regulate internal use patterns and
transform the resource by making improvements), exclu-
sion ( the right to determine who will have access rights and
withdrawal rights, and how those rights may be transferred
) and alienation (the right to sell or lease management and
exclusion rights). While riparian law involves the rights of
access, withdrawal, use and management, the prior appro-
priation law involves two additional rights: that of exclusion
and alienation. This allows the prior appropriation right-
holders to treat water, a common, as a private property and a
commodity. This may be why water trading developed more
easily in the western Unite States.

Prior appropriation law establishes not only the quantity of
water but the purpose for which it may be used, the location
for accessing the water, etc., amongst others. These rights are
protected as long as they are used for the same purpose and
under the same conditions. No future priority (environmental
or economic) can be accorded priority over this right. Under
prior appropriation law, in case of a water scarcity as the
result of a drought or other reasons, the senior appropriator’s
water rights do not diminish and they are able to use water up
to their full allocation, as long as there is water in the water
source. Prior appropriation rights continued to be the norm
even when the new federally funded projects were put in
place to bring water for the massive agricultural development
in western states.

Under prior appropriation doctrine, unlike riparian law
(where the waterrightis generally attached toaland rightand

is conditional on transfer of land), the water right can either
be transferred along with the land or it can be sold or leased

separately if the transfer does not impinge upon the rights

of other appropriators.#4 This decoupling of water right from

land right was a necessary condition and basis for the devel-
opment of a market for water trading in the western United

States. In addition, a similar “de-coupling” has been seen in

riparian law states, where a specific “use,” like extracting and

selling or diverting water out of a watershed, might allow
water to be severed from land so long as it is reasonable when

balanced against other in watershed uses.*

In places such as southern Colorado, prior appropriation
doctrine challenged and displaced community managed,
equitable water sharing systems such as Acequias. The
founding irony of prior appropriation doctrine was it rested
on denying the right to water of Native Americans. While
their prior appropriation rights were recognized in early 20th
century, often there are conflicts as the water allocations had
previously been given away to non-native Americans. Native
American efforts to reclaim their water right have resulted in
long drawn out litigation,® and these days they often end up
going for negotiated settlement.

In order to facilitate farming and other developments, the
U.S. Bureau of Reclamation constructed a large number of
dams on many rivers, converting the arid desert to extensive
irrigable farmlands. This was done with a large infusion of
federal funding, and this supply oriented approach served
western states well, as federally subsidized power, water
and the offer of cheap land encouraged massive in-migration
to the arid west contributing to the economic development
of the region. In the post- World War II period, the region
became the bread basket of the world, and industrial mono-
culture farms continued to pollute and deplete the water at
unsustainable levels over the next decades.

But by the 1970s all viable options for additional water supply
had been exhausted. The re-allocation of water now became
a necessity, but given the prior-appropriation law the water
rights were vested in senior appropriators. This gave rise to
the emergence of voluntary market-based mechanisms such
as water banking, leasing or trading as one of the new means
for meeting the expanding water needs.

While water transactions (and related transfers) were
minimal in the earlier period, in the two decades between
1987 and 2009 there were 4,407 recorded water transactions
inthe 12 Western States (Arizona, California, Colorado, Idaho,
Montana, New Mexico, Nevada, Oregon, Texas, Utah, Wash-
ington and Wyoming).4” Many of these actually represent two
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or more transactions bundled together as one (on the basis of
a shared buyer/seller/state/basin). They include a transfer of
water between agricultural, recreational, environmental and
urban (municipal and industrial) water supplies.*®

Even though farmers and agribusiness are not violating any
law in selling their water rights, in the long run, such trans-
fers could have a detrimental effect on the local economy
and environment.# One direct effect of transferring water

away from agriculture can be the reduced capability for food

production, which is especially significant if the production

is targeted for local consumption. Diversion of water away
from agriculture can also impact rural employment. The job

impacts of these water transfers are not easy to measure, but
mostlabor-intensive crops tend to be water-intensive as well,
and transferring water away from water-intensive crops can

result in job losses that particularly affect the lives of poorer

work forces like migrant laborers who are engaged in such

farm tasks.® Such third-party impacts are often not counted

while doing a cost-benefit analysis of water trading.

Where the third-party impacts have been mitigated, these
have not been because of water trading per se, but because
of the state intervention making such water allocations a
priority. NGOs have sometimes used the market to purchase
water for environmental protection.’ In addition there have
been non-market state initiatives that increase the water
allocation for environmental flows.s*> While an acute aware-
ness regarding environmental flows is emerging in the
western states, as is in the case of Australia, the water rights
of native Americans remains a mostimportantissue that still
needs broader recognition and resolution.

These concerns are especially urgent because the water
crisis in the western U.S. is likely to get worse. The arid
west has been facing new demands from growing popula-
tions and urban growth. In 2006, a paper by the Congres-
sional Budget Office (CBO) identified the four developments
that will further increase future pressures: “the settlement
of Indian tribes’ claims on water rights currently held by
others; environmental laws that require greater amounts of
water be retained in natural courses; growing populations
in arid states; and the recurring impacts of droughts, which
may increase in frequency and intensity as a result of shifts in
precipitation patterns.”3

In the western U.S., there are already existing institu-
tional alternatives that may provide the basis for creating a
commons-based water governance system that is ecologi-
cally sustainable, even as it allocates water for socio-cultur-
ally and economically beneficial uses.

Firstis the reserved rights doctrine of the early 20th century. This

doctrine of water rights favored Indian tribes and “guaranteed

tribes the right to use water to fulfill the purposes for which

their reservations were established. The right could be exer-
cised anytime in the future, even if non-Indians had used the

water first and had been granted rights under state law.”*

This law was used in 1963 to establish water rights for parks,
forests and for similar public uses. However, it has also been
argued that “Over the years, the reserved rights doctrine has
promised more than it has delivered.” Even when they are
able to realize their water rights, the tribes in western U.S.
have limited rights to sell or lease their water to non-Indians
outside their reservations. While there are some positive
developments there is a long way to go.

The other existing institutional alternative is the public
trust doctrine, (which differs from state to state, while
sharing certain characteristics that stem from following
prior appropriation doctrine in the western United States).
As environmental attorney and Chair of FLOW for Water, a
well-known Michigan based citizen advocacy organization
Jim Olson points out, “in almost all prior appropriation states,
state or public owns the water. Most of the Western states
recognize the public trust doctrine in those surface waters
that are navigable, and in some states these extend to those
waters that are tributary or non-navigable, such as ground-
water or smaller streams, (the use or diversion of which
would adversely impact the public trust uses, in the navigable
downstream waters).”

In some states the public trust doctrine in water has been
extended toenvironmental protection, leading toadoctrine of
“ecological public trust.”s® According to a 1983 Supreme Court
decision in what is known as the Lake Mono Case, California
requires that principles of public trust doctrine be applied
and its implications are taken into consideration by water
suppliers and regulators while taking decisions on water
allocations from rivers for drinking water supply or wild
life conservation.’” Following the landmark Lake Mono case,
several states have since then applied public trust doctrine
to varying extent to protect their public resources.s® While
public trust doctrine has broad basis in federal law, states
have the flexibility to apply it in response to their needs and
local specificities, and this has been helpful to initiate actions
at the local level.

These developments over time, combined with an acute
awareness of the environmental crisis—including the water
and the climate crises—have resulted in the emergence of
two public trust doctrine—related trends in western United
States. The first is “the extension of public rights based on
states’ ownership of the water itself” and the second is “an
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increasing, and still cutting-edge, expansion of public trust
concepts into ecological public trust doctrines that are
increasingly protecting species, ecosystems and the public
values that they provide.”

Together these have the potential to become the foundation
foracommonsbased water governance regime which ensures
that water is available first and foremost for public purposes
(including for the realization of right to water and help realize
the right to food, and long term protection and preservation
of ecosystem functions), that allocation in water is not based
on economic efficiency alone, that maintains hydrological
integrity, and that respects its intrinsic value. Yet, it hasbeen
argued that "the doctrine's" application to American water
rights has failed to achieve the full potential suggested by the
California Supreme Court's National Audubon decision three
decades ago in the Lake Mono Case.®

For example, this new regime has the potential to limit corpo-
rate control of public water. While water markets and public
trust can co-exist side by side, the possibility of extending
public rights based on states’ ownership of the water itself,
opens the possibility for large scale use and control of water
thatisnot consonant with commons principle and public trust
doctrine. Jim Olson argues that “water markets and trading
should not be allowed unless and until it is made subject to
overriding commons and the public trust doctrine prin-
ciples.” This would be especially important if this regime is
developed alongside existing water markets. Legal mecha-
nisms mustbe developed to ensure that public rights based on
states’ ownership of water do not simply promote large scale
use and control of water that is not consonant with commons
principle and public trust doctrine.

In their submission to the International Joint Commission
requesting “toprotectandsavethe GreatLakes, theirBoundary
Waters, and ecosystem for generations to come through
express recognition of the Commons and the Public Trust” two
citizens advocacy groups from The U.S. and Canada—namely
Michigan Based FLOW for water and Ottawa based Council of
Canadians—extended the combined use of commons frame-
work (“Our Great Lakes Commons: A Peoples’ Plan to Save the
Great Lakes Forever”) and public trust principles (“Principles
of the Public Trust Doctrine for the Great Lakes Boundary
Waters”) to trans-boundary water resources.®

However, up to now the extension of public trust doctrine has
rarely been about maintaining the integrity of the ecosystems,
or recognizing the intrinsic value of aquatic biodiversity, or
about limiting corporate control of water; most of the time
it is about human uses, including aesthetics. Yet given that
“the public trust doctrine provides one well-grounded legal
mechanism for re-balancing private and public rights in the

10

environment,” “the legal recognition of a 'public trust' provides

both a rhetorically resonant articulation of the larger public

interests in intact and functional ecosystems and a means of
imposing broad duties on governments to act for the long-term

preservation of ecosystems and other environmental values”™—
what is described as the ecological public trust.®

Water trading in the United States
and Australia: Some lessons

Both in southern MDB and in the western United States,
water trading helps the transfer of water to meet the priority
needs principally of those groups and sectors that can pay for
it (the exceptions are those sectors for which the state makes
allocations). It is argued that such trading helps the country
or region weather out the water scarcity, and helps the
economy. This emphasis on water transfer to economically
productive uses is appealing to developing country govern-
ments, as they struggle to catch up with developed countries
such as the United States and Australia in terms of indicators
such as GNP. This is why it is especially important to consider
three hidden costs of water trading in the southern MDB and
western United States. These costs would be even heavier if
the water trading model were to be transferred to the South.

First and foremost there is the economic cost of conveyance.
Water trading requires functioning conveyance facilities
in place so that water can be transferred from one place to
another. In the case of MDB, a single basin, it hasbeen pointed
out that the cost of conveyance is borne by the public while
the profit goes to the rights-holder. In the U.S, water trading
takes place in multiple basins. The extensive federally funded
water infrastructure in the western United States hides the
conveyance cost that is especially high in the cases of inter-
basin transfers.

Similarly, the cost and energy use in water transactions espe-
cially when it involves water banking—storing ground water
in lieu of shortage in future surface water shortage—can be
high: first for conveying and storing the water, and then, for
taking it out and conveying it back.

In emerging economies, such as India and China, massive
infrastructure development projects (for example, the
National River Linking Project (NRLP) in India, or the South
to North Transfer project in China) are being undertaken in
an attempt to address water scarcity in arid regions.® The
economic costs of these projects are massive: NRLP is esti-
mated to cost about $140 billion while South to North Transfer
Project is estimated to cost about $80 billion.*
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Second, there are the social costs associated with these infra-
structure projects, such as the historical third party effects of
creating the conveyance systems including trans-boundary
issues.®® When undertaken in highly populated regions,
the third party impacts begin with displacement of large
communities and destruction of riverine ecosystems. While
these issues were totally ignored by the colonizers both in
Australia and the United States, when they are undertakenin
the 21st century by the state on behalf of its water guzzlers, it
is guilty of failing in its responsibility to protect the interest
of allits citizens. These projects also convey water away from
vulnerable and less economically productive regions (rural),
activities (peasant agriculture) and users (pastoralists,
indigenous communities).®

When such market instruments are adopted as public policy
options in the context of scarcity, they do not provide protec-
tion to the most vulnerable communities—such as pastoral-
ists and subsistence agriculturists, who form the bulk of
small holder agriculturists—against the vagaries of nature
such as drought, nor against the tide of water related invest-
ments (such asin the case of land grabbing). This may become
even pronounced in developing country contexts.

In short, the third-party effects in western U.S. and southern
MDB are symptoms of unresolved problems of water gover-
nance, which were often exacerbated by water commodifi-
cation. In developing countries, with a larger percentage of
people already disadvantaged and lacking access to water,
market-based water trading will increase inequities and
environmental impacts. While water trading may be able to
help reallocate water to economically productive sectors and
groups, it will not help address the water crisis in an inclusive,
fair or sustainable manner.

Who benefits from these transactions that involve water
commons? When we dream of unbundling water rights to
create multitude of sub-water-instruments (as is the case in
Australia) are we building castles in the air, of water bubbles
(similar to the dot-com bubble of gos and the housing market
bubble of the naughts)?

The combined use of the commons principles with public trust
doctrine or its principles provides a way forward to resolve
the problems raised above. In the international contexts
where the commodification of water is being proposed as
the primary policy option for addressing water scarcity, food
security and climate related challenges, it is time that policy
makers give closer attention to the alternatives that offer a
basket of choices. This basket could include even water trans-
fers (as long as they are in consonance with commons prin-
ciples and public trust doctrine).

In fact according to a recent study, “in the last two decades,
several countries in Asia (India, Pakistan, Philippines), Africa
(Uganda, Kenya, Nigeria, South Africa), and the Western
Hemisphere (Brazil, Ecuador, Canada) have discovered that
the public trust doctrine is fundamental to their jurispru-
dence, due to natural law or to constitutional or statutory
interpretation. In these countries, the doctrine is likely to
supply environmental protection for all natural resources,
not just public access to navigable waters. This international
public trust case law also incorporates principles of precau-
tion, sustainable development, and intergenerational equity;
accords plaintiffs liberalized public standing; and reflects a
judicial willingness to oversee complex remedies.”® In most
of these countries “commons” is a living principle in the
customary resource use. There is potential to marry the two,
to bring about a water governance regime that is based on
commons framework and public trust principles.

Faced with proposals such as the ones being promoted by
WRG 2030, which urge commodification of water as the way
forward, countries where national water sector reforms are
being undertaken, now have an option. They should ensure
that their water policies are grounded in commons principle
and public trust doctrine. This can help provide ecologically
and socioculturally appropriate public policy responses (from
all affected sectors) to the water crisis and water scarce situ-
ations in particular. In doing this we are moving away from
solutions based simply on economic rationality and competi-
tion for resources to one based on cooperation and mutual trust.

This would be in the spirit of Eleonore Ostrom’s thoughts
on public policy that she expressed during her Nobel Prize
acceptance speech, “Designing institutions to force (or
nudge) entirely self-interested individuals to achieve better
outcomes has been the major goal posited by policy analysts
[...] for much of the past half century. Extensive empirical
research leads me to argue that instead, a core goal of public
policy should be to facilitate the development of institutions
that bring out the best in humans. [...] the innovativeness,
learning, adapting, trustworthiness, levels of cooperation of
participants, and the achievement of more effective, equi-
table and sustainable outcomes at multiple scales.” In sum,
public policy rooted in cooperation and mutual responsibility,
instead of competition, would help address the ongoing crisis
in shared commons such as water.
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